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O

ne of the most interesting developments
in copyright law has been the development of the open source movement and
alternative licensing systems such as the GNU
General Public License. These substitutes for
traditional copyright law have become known
collectively as “copyleft.” While copyleft
has increased in popularity, there have also
been questions about its legality. However,
two recent cases (one from a very unusual
source) have come down strongly on the side
of copyleft.
This column is part one of a two-part series
discussing the legality of open source software.
In this column, I will discuss open source licenses and the case of Wallace v. IBM,1 which
ruled that copyleft and open source licenses are
not a violation of antitrust law. In part two,
I will discuss the August 2008 ruling by the
Court of Appeals for the Federal Circuit in the
case of Jacobsen v. Katzer.2

The Development of Copyleft and
Alternative Licenses
Under copyright law, authors have traditionally had two options for their work: they
could either enforce copyright, or dedicate
the work to the public domain. These were
the only two choices. However, creators have
been unhappy with this situation. While most
still work within the regular
copyright system, some creators
wish to distribute their work
for free, yet retain some rights
for themselves. The problem
is that the author must give up
all rights when placing a work
in the public domain. This has
created a dilemma for many
authors and creators.
U.S. copyright law allows
authors to retain the exclusive rights
to reproduce, prepare derivative works,
and distribute copies.3 Once a work is in the
public domain, however, the creator no longer
has these exclusive rights. This means that
the author has no control whatsoever over his
or her work. The only choices are complete
control or no control. In some circumstances,
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the copyright law has frustrated the intentions
of the creator.
Although this dilemma can occur with
any type of work, it has become particularly
important in the field of software development.
Many software creators do not mind having
others duplicate, modify, or make derivative
works. The problem is that a big software
company can take a product in the public domain, create a derivative work, then copyright
and sell the modification. Not only does the
original author not receive any profit, but their
intentions have been completely frustrated.
The open source movement was created to
help deal with this quandary. The GNU project
and their sponsor, the Free Software Foundation, have created a system of software licenses
that help authors distinguish between those
rights they grant and those they retain, without
waiving any rights. There are several different
license arrangements that the GNU has created,
both for software and for documentation. Each
allows the author to grant and retain slightly
different rights. However, the most popular
type is the GNU General Public License
(GPL).4 The GPL allows “downstream” users
to reproduce, modify or create derivative works
without charge. However, any future modification or derivative work must be subject to the
same terms as the original. In other words, if
the original work
was freely distributed, the derivative
work must also be
freely distributed.
Thus, the intentions
of the original author must always be
honored by future
users. This is based
on the principle that
a licensee may pass
on to sub-licensees
only those rights that he or she has acquired.
The sub-licensee may not exceed the scope of
the original license.5
While GPL is used the most, it is not the
only copyleft license. Several other organizations have also created alternative licensing
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schemes. The ones with the greatest use and
recognition are the Apache License from the
Apache Foundation, and the Artistic License
from the Pearl Foundation. These licenses
are considered by GNU to be compatible with
their GPL, and to be refinements rather than
replacements.
However, questions about the legality of
alternative licensing has plagued the copyleft
system. The case we will discuss today,
Wallace v. IBM,6 involved the question of
whether the copyleft system constitutes an illegal conspiracy to restrain competition under
antitrust law. The 7th Circuit Court of Appeals
ruled against Wallace, finding in favor of the
fledgling copyleft system.

Wallace v. IBM
The Wallace case involved the legality of
the Linux operating system under antitrust law.
Linux is distributed under the GPL by many
entities, including IBM, Red Hat, and Novell. Wallace challenged this distribution on
the grounds that “IBM, Red Hat, and Novell
have conspired among themselves and with
others (including the Free Software Foundation) to eliminate competition in the operating
system market by making Linux available at
an unbeatable price.”7 Wallace claimed that
the GPL itself was an illegal agreement that
promoted an antitrust conspiracy.
Section 1 of the Sherman Antitrust Act8
reads as follows: “Every contract, combination
in the form of trust or otherwise, or conspiracy,
in restraint of trade or commerce among the several States, or with foreign nations, is declared to
be illegal.” Although most people think about
antitrust in terms of price fixing or setting an
illegally high price, it also pertains to predatory
pricing situations where the producer sells their
product at a price lower than the cost of production in order to discourage competition.9 Once
the competition goes out of business, however,
the survivor charges a monopoly price in order
to recoup their losses. The claim in the Wallace
case involved predatory pricing.
Neither the District Court nor the 7th Circuit Court of Appeals was very sympathetic
continued on page 63
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to this claim. In fact, the wording of the GPL
making future modifications free as well guarantees that no monopoly price can be charged
later. The Court of Appeals noted that “People
willingly pay for quality software even when
they can get free (but imperfect) substitutes.”10
The court cited Microsoft Office and Adobe
Photoshop as being successful products, despite the free availability of Open Office and
GIMP.11 Most damning of all, however, was
the situation with operating systems themselves: “Many more people use Microsoft
Windows, Apple OS X, or Sun Solaris than
use Linux. IBM, which includes Linux with
servers, sells mainframes and supercomputers
that run proprietary operating systems. The
number of proprietary operating systems is
growing, not shrinking, so competition in this
market continues quite apart from the fact
that the GPL ensures the future availability of
Linux and other Unix offshoots.”12
The court also ruled that the GPL itself was
not a conspiracy in restraint of trade simply
because it set a maximum price. In order to
be illegal, an agreement must unreasonably
restrain trade. This is known as the Rule of
Reason.13 The court in the Wallace case ruled
that the rule of reason applied to the GPL,
noting that:
Intellectual property can be used without
being used up; the marginal cost of an additional user is zero (costs of media and paper
to one side), so once a piece of intellectual
property exists the efficient price of an extra
copy is zero, for that is where price equals

marginal cost. Copyright and patent laws give
authors a right to charge more, so that they can
recover their fixed costs (and thus promote
innovation), but they do not require authors
to charge more. No more does antitrust law
require higher prices.14
The Court of Appeals thus came to the
conclusion that “The GPL and open-source

software have nothing to fear from the antitrust
laws.”15 The copyleft system won that round,
living to fight another day. However, Wallace v.
IBM was not the end, it was only the beginning;
the anti-copyleft forces still had another shot.
In part II, I will discuss the question of whether
using alternative licenses still allows creators to
take advantage of copyright laws.
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QUESTION:   Several faculty members
at a state university have asked the library
to make copies of videos borrowed from the
library to send to the distance education students.  Copies would be made on DVDs and
then mailed to the students.  Students would
be required to return these copies or their
grades would be held.  May the library reproduce these videos to service distance education students?  If so, would any preventative
measures be required such as encrypting the
copies to block the students from duplicating them?  When students return the copies,
should the copies then be destroyed or may
they be reused many times?
ANSWER: The problem with the described activity is not the mailing of DVD
copies to distance education students for return
to the library, but is reproducing videos without
seeking permission from each copyright owner
and paying royalties if requested. There may
be other alternatives that the school or library
should explore. For example, purchasing

multiple copies of a video for lending, streaming a portion (not the entire video) to distance
education students enrolled in a course or
assigning the video for students to view and
then suggesting where it may be found such
as video rental stores, public libraries or online
download or rental.
The secondary questions make no difference since it is the reproduction itself that
causes the copyright difficulties. Whether
downloading technologies would be required
or whether reproduced copies could be lent
many times do not matter if the reproduction
of the videos onto DVD was infringement in
the first place.
QUESTION:  A local historical society is
considering putting back issues of its local
history magazine that it publishes online.  
Some of the issues date from the 1940s, and
many of the articles were written by volunteers
but some by professional writers.  How can it
get permission from the original authors for
the online version?  The copyright notice in
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the issues simply says “Copyright, X Historical Society” and then includes the year.
ANSWER: Depending on the publication
date, it is possible that some of the magazine
issues are not under copyright any longer.
The first question is whether the issues were
registered for copyright, because prior to 1978,
works had to be registered in order to be protected by federal copyright. Assuming that the
issues were registered, they received 28 years
of protection. At the end of that period, the
society would have had to apply for a renewal
of copyright for each issue or they would have
entered the public domain. Even if the issues
were registered when originally published, it
is unlikely that the local society applied for a
renewal of copyright, so issues prior to 1964
are likely in the public domain and the society
can put these issues online without worrying
about permission from the authors.
Issues published after 1978 are protected by
copyright whether registered or not. The issues
continued on page 64
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